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FEDERAL COMMUNICATIONS COMMISSION RECEIVED
NOV - 9 1993

Washington, D.C. 20554
FEDERAL SOMMUNIATIONS DOMISSION

CFFICE OF THE SECRETARY

In the Matter of

Implementation of Sections 3(n)

and 332 of the Communications Act GEN Docket No. 93-252

Regulatory Treatment of Mobile Services

INITIAL COMMENTS OF THE
NATIONAL ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS

Pursuant to Sections 1.49, 1.415, and 1.419 of the Federal
Communicationg Commission’s ("FCC" or "Commission") Rules of
Practice and Procedure, 47 C.F.R. 8§ 1.49, 1.415, and 1.419 (1993),
the National Association of Regulatory Utility Commissioners
("NARUC") respectfully submits the following comments addressing
the Commission’s "Notice of Proposed Rulemaking” ("NPRM"), adopted
September 23, 1993, and released October 8, 1993, [FCC 93-454] in
the above-captioned proceeding:

I. INTEREST OF NARUC

NARUC is a quasi-governmental nonprofit organization founded
in 1889. Its members include the governmental bodies engaged in
the regulation of carriers and utilities from all fifty States, the
District of Columbia, Puerto Rico, and the Virgin Islands. NARUC’s
migsion is to improve the quality and effectiveness of public

utility regulation in America.
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NARUC members include State and territorial officials charged
with the duty of regulating the communications common carriers
operating within their respective borders. These officials have
the obligation to assure that communications services and
facilities required by the public convenience and necessity are
established and that service is furnished at just and reasonable
rates.‘

In this proceeding, the FCC has raised for comment issues
concerning the conditions under which States may continue to
regulate the rates of various wireless carriers and services.
Clearly, such issues are of direct concern to NARUC’s State
commission membership. The FCC’'s ultimate determinations on these
issues will establish limits on the exercise of State regulatory
overgsight of current and emerging mobile wireless services.

II. BACKGROUND

On June 14, 1990, the FCC adopted a Notice of Inquiry
commencing a broad investigation into the development of new
personal communications services ("PCSs") in GEN Docket 90-314,
such as advanced cordless telephones and portable radio systems for
personal use. The FCC sought information to assist in the
development of regulatory policies concerning the implementation of
such services. NARUC participated at each stage of those
proceedings. Subsequently, on August 10, 1993, President Clinton
signed into law Title VI, § 6002(b) of the Omnibus Budget
Reconciliation Act of 1993 ("Budget Act"). Pub. L. No. 103-66,

Title VI, § 6002(b), 107 Stat. 312, 392 (1993).
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That Section amends § 3 (n) and § 332 of the Communications Act
of 1934 ("Act"), to create a comprehensive framework for the
regulation of mobile radio services, including existing common
carrier mobile services, private land mobile services, and future
services such as PCS. Under revised § 332, which previously
governed private land mobile service, mobile services are
clagssified as either "commercial mobile gervice" ("Commercial MS")
or "private mobile service" ("Private MS"). Commercial MS providers
are treated as common carriers under the Act, except that the FCC
may exempt them from provisions of Title II - other than §§ 201,
202, and 208. Private MS are not subject to any common carrier
regulation.

Section 332 (c) (3 PREEMPTS STATE and local RATE RY

REGULATION of both commercial and private mobile service, but

ALI,OWS Stategs to regulate OTHER TERMS AND CONDITIONS of commercial
mobile gervice. In addition, wunder that section, States may

petition for authority to regulate commercial MS rates under the
conditions specified.

In the Budget Act, Congress directed the FCC to address
several issues. Specifically, Congress required the FCC to
complete a rulemaking by early April 1994 implementing § 332 as it
affects the licensing of PCS.

That rulemaking must include a determination of (i) the state
of competition among commercial MS and (ii) the extent of Title II

regulation that will be imposed on PCS.
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In addition, the FCC must issue rules by October 1994
implementing the "regulatory treatment" provisions of the Budget
Act, including required modifications of the private land mobile
rules and regulations insuring that all common carrier-like
services are subject to comparable technical requirements.

In partial response to the Congressional directives, the FCC
issued the instant NPRM seeking comment on proposals that (1)
address definitional issues specified in the Budget Act, (2)
identify various services, including PCS, affected by the new
legislation, (3) describe the potential regulatory treatment of
those sgservices, and (4) delineate the provisions of Title II the
FCC expects to apply to commercial MS, as well as, those provisions
the FCC will not apply, and (4) establish procedures for States to

continue, or reimpose, rate regulation of commercial MS.

III. DISCUSSION

A. To effectuate Congressional intent, the FCC should interpret
§ 332 to assure that (i) States that demonstrate that
commercial MS has become a substitute for landline service in
"the substantial portion of...exchange service within such
state" should not also have to demonstrate market impact, (ii)
any criteria adopted to screen state requests for rate
authority should not be exclusive/exhaustive - a State’s
ability to demonstrate the impact of developing market
conditions should not be limited, and (iii) the FCC should
select the maximum period acceptable under the statute as the
"reasonable time" that must pass before petitions to remove
State rate authority can be filed.

In Section E.(3.) of the NPRM, § 79, mimeo at 29, the FCC
examines the procedures established in the statute for States to

either reassert or extent rate regulation authority.
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Revised § 332 preempts State rate and entry regulation of all
commercial MS. However, § 332(c) (3) (B) specifies that any State
that has rate regulation in effect for a commercial MS as of June
1993 may, prior to August 10, 1994, petition the FCC to extend that
authority based upon two listed criteria. States may also seek to
initiate rate regulation based on the same criteria. If the FCC
authorizes State rate regulation under either procedure, interested
parties may, after a "reasonable time," petition the FCC to suspend
the regulation. Section 332(c) (3) (B) enumerates the criteria the
FCC must use to screen State petitions to continue or reassert rate
authority. However, the plain text of the statute contains an
ambiguity. Specifically, this section, by using the disjunctive
"or", establishes two "tests" for the FCC’s consideration. States
must show either that -

(1) "...market conditions with respect to such services fail
to protect subscribers adequately from unjust and
unreasonable rates...or

(2) such market conditions exist and such service is a
replacement for a substantial portion of the telephone
land line exchange service within such state.."

The statutory language, if read literally, makes the second
criteria superfluous. That is - IF a State meets the first
statutory test and establishes that market conditions fail to
protect subscribers, THEN there is no need ever to met the arguably
more burdensome criteria of the second test - that market

conditions exist AND such service is a replacement for land line

exchange service.
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It is well established that when such ambiguities arise on the
face of the statute, one resorts to the legislative history for
clarification.? Accordingly, the House Conference report is a
useful starting point for examining this issue. See, House
Conference Report No. 103-213, 103rd Congress, lst Sess. (1993) at
pages 490-491 [U.S. Cong.& Admin. News, 103rd Congress, Pamphlet
No. 7A, September 1993, at page 1181-2] ("Conference Report").
According to the Conference Report, States may petition for
authority to regulate rates "..where mobile services have become a
substitute for telephone service, or where market conditions are
such that consumers are not protected from unreasonable...rates."
Id. at 1181. Thus, the original House language established two
tests to support continuation/imposition of State rate authority:
(1) where mobile services have become a substitute for land line
service, OR (2) where market conditions do not protect consumers.
The Senate did amend this section, BUT both the amendment and the
language o©of the Conference report clearly demonstrate that
amendment did not, and was not designed to, eliminate either test,
but only to modify the second test so that it would apply only when
services become a substitute for land 1line service "for a

substantial portion of the communications within such state (rather

than substantial portion of the public)." Id. at 1182.

1 See generally, Bonham v. D.C. Library Administration, 989
F.2d. 1242 (D.C.Cir. 1993); U.S. v. Fajrman, 947 F.2d4 1479, cert.
denied, 112 S.Ct. 1504 (1991); H h rvi V.
Sullivan, 891 F.2d 850 (11th Cir. 1990); Calbalceta v. Standard

Fruit Co., 883 F.2d 1553 (11th Cir. 1989); City of New York v. U.S.
Dept. of Treasury, 700 F.Supp 490 (E.D.Pa 1988).
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Accordingly, NARUC suggests that the second test should be

read in a manner that fulfills Congressional intent, i.e., States
that can demonstrate that commercial mobile services have become a
substitute for land line service in "the substantial portion of the
telephone land line exchange service within such state" should not
also have to demonstrate market impact.

Because of the timing of the enactment of the Budget Act and
the issuance of this NPRM, NARUC has not had an opportunity to
formally consider what other procedures and criteria should be
adopted to screen State requests for rate authority. However,
whatever "criteria" the FCC incorporates into its rules, NARUC
respectfully suggests the posed criteria not be exclusive or
exhaustive. Thus, a State’s ability to demonstrate imminent harm
to the consumer posed by developing market conditions should not be
limited by whatever criteria the FCC adopts. Congress explicitly
included this State "safety valve" to assure that consumers in the
various States are protected from unreasonable rates. NARUC
suggests the salutary prophylactic impact intended is best
effectuated by not limiting a States’ ability to demonstrate that
consumers are, or will be, harmed by limiting the method of proving
that impact to certain listed criteria.

In addition, when determining the "reasonable time" after
which an "interested party" can petition for removal of State rate
oversight, and the procedures for such requests, NARUC respectfully

requests the FCC consider the obvious ability of the rate regulated

carrier to "game" the system at federal and state taxpayer expense.
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The obvious incentives for such activity, particularly when
viewed in conjunction with (i) the States’ historical reluctance to
impose regulation on wireless carriers unless absolutely required
to protect the consuming public, (ii) the obvious need for some
period of time for the particular State’s regulations to take
effect, (iii) the nine month regulatory lag built into the statute
that prevents a State from even beginning efforts to protect
consumers even where the FCC ultimately agrees that consumers are
being harmed - suggests that the FCC should establish as the
"reasonable time" the maximum period acceptable under the statute.

B. The amendments to § 332 clarify that "mobile services"
includes PCS and private land mobile services.

Amended § 332 governs the regulation of all "mobile services"
as defined in § 3(n) of the Act. 1In this proceeding, the FCC is
gseeking comment on how this and related terms should be
interpreted. In all of NARUC’'s past resolutions, NARUC has
consistently supported designating PCS and similar services as
common carrier services. To receive common carrier treatment under
the new statutory scheme, such services must first be "mobile
services."

In § 9 of the NPRM, mimeo at 3, the FCC suggests that the
amendment to § 3(n) does not appear to substantively change the
Act’s prior definition of "mobile service." Instead,

"...the amendment simply clarifies that private land mobile

services and personal communications services are to be

included within the general category of mobile services for
purposes of regulation under § 332. We tentatively conclude

that the statutory definition 1is intended to bring all
existing mobile services within the ambit of Section 332."
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NARUC generally agrees with the FCC’s approach in this
paragraph as it seems to be a necessary prerequisite to fulfilling

the regulatory parity goals established elsewhere in the
legislation.
c. All PCS should be designated commercial mobile services.

In § 44, NPRM, mimeo at 17, the FCC examines the regulatory

classification to be applied to PCS specifically requesting
"..comment on whether PCS should be uniformly treated as a
commercial mobile service...or whether there are also potential
applications of PCS that would constitute private mobile service
under the statutory definition."

Ever since the FCC’s original PCS Notice of Inquiry,? the FCC
has consistently discussed PCS as including a broad range of radio
services that free individuals from the wireline public switched

telephone network and enable communications away from home or

office telephones. Basic forms of these services include the
current cordless telephone and paging devices. Car telephone
services represent a more advanced form of such services. Even

more advanced forms of PCSs include the hand-held portable
[cellular/microcellular] phones that allow individuals to call or

be called any time they are within a cellular service area.

2 In the Matter of Amendment of the Commiassion’s Rules to
Establish New Personal Communications Services, GEN Docket No. 90-
314, FCC 90-232, (Released June 28, 1990).



NARUC’s November 1993 Initial Comments - GEN Docket 93-252 -10-

NARUC respectfully suggests that most, if not all, PCS
proposals appear to clearly fall within the Budget Act’s definition
of commercial MS. Ever since the November 15, 1990 passage of its
first PCS resolution, ? NARUC has consistently argued that all PSC
"should be regulated as common carriers." Even the FCC has
acknowledged that:

As a practical matter, we expect that mgg;_p;g_gbggg_ggg_magx

rrowband P viceg will rvi

the public or large segments of ghg pgpilc We believe that a
primary objective of Congress in reviging Section 332 was to

nsure that such rvices w e r la 8 mm ial
mobile services. NPRM, Y 45, mimeo at 17.{Emphasis Added}

Since the bulk of the services described so far in the various
FCC PSC orders are designed to complement, if not replace, services
(i) currently offered by 1local exchange carriers, and (ii)
considered, pre-Budget Act, as wireless common carrier offerings,
the same type of common carrier regulations should continue to
apply to these 1like services. Accordingly, NARUC supports
classifying all PCS as commercial MS to assure common carrier

status and treatment.

3 Resolution Concerning the FCC Rules to Establish New
Personal Communications Services, Adopted November 15, 1991, NARUC
Bulletin No. 47-1990 at 10-11.
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D. Alternatively, should the FCC promulgate regulations that
allow self selection of regulatory status by PCS providers,
NARUC respectfully suggests the PCC must establish filing, and
follow-up reporting requirements that provide sufficient data
to enable the PFCC to fulfill its statutory duty to
independently assess the applications and assure the service
proposed/provided actually qualifies as a private MS.

Although, as discussed, supra, the FCC has acknowledged that
most PCS will qualify as commercial MS, in § 45, NPRM, mimeo at
17, the FCC "tentatively concludes that no single regulatory
classification should be applied to all PCS services," as such
services "...could include applications that are not interconnected
to the public switched network or are not offered to a substantial
portion of the public." If the FCC adheres to this tentative
conclusion, it has proposed to allow all PCS licensees to choose
whether to provide commercial MS or private MS, as defined in §
332, regardless of frequency assignment. Id.. at { 46.

If the FCC adopts this alternative proposal, NARUC
respectfully suggests the FCC must establish filing, and follow-up
reporting requirements that provide sufficient data to enable the
Commission to fulfill its statutory duty to independently assess
the applications and assure the service proposed/provided actually

qualifies as a private MS.

E. The FCC and State regulators should work together to develop
methods for service monitoring.

Regardless of the method of service monitoring/reporting
requirements ultimately implemented, the FCC and States should (i)
work together to develop methods for, and (ii) provide complete

reciprocal access to information relevant to - service monitoring.
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Even without rate and entry authority, States still retain
authority over all other aspects commercial MS. States will also
need data to determine 1if the statutory conditions for
reimposition/continuance of State rate regulation are, or remain,
in existence. Federal/State sharing will bolster monitoring
efforts and will help assure that prophylactic/quality assurance
effects will be realized.

F. At a minimum, ESMR providers, "store and forward" paging, and

exigting common carriers must be designated as commercial MS
under the statute.

The NPRM also requires the FCC to examine the regulatory
status of all existing mobile services under the new statutory
definitions. NARUC respectfully suggests that, at a minimum, the
gso-called enhanced specialized mobile radioc providers, "store and
forward" paging servicesg, and existing common carriers must be
designated as commercial MS under the statute.

As for paging, as the NPRM, essentially acknowledges in

footnotes 3 and 54, mimeo at 1 & 15,
"[I]t appears that Congress contemplated that...private paging
services would become commercial mobile services. Section 6002 (c)
(2) (B) of the Budget Act specifically grandfathers existing private
paging services as private mobile services for three years after
enactment."”

NARUC agrees. Moreover, as discussed, infra, at 14, it
appears that the FCC’'s prior treatment of so-called enhanced
specialized mobile radio operators like Fleet Call instigated a
major portion of this legislation. See, e.g., House Report No. 103-

111, 103rd Congress, 1lst Sess. (1993) at 260, citing the FCC's

treatment of Fleet Call in connection with a statement that
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"[f]unctionally, these "private" carriers have become
indistinguishable from common carriers" As allowing such private
land mobile carriers to operate under inconsistent regulatory
schemes could "..impede the continued growth and development of
commercial mobile services...", Id. NARUC suggests that these
services also must be classified as commercial MS.

NARUC also agrees with the NPRM statement, § 41, mimeg at 15,
that 'existing common carrier mobile services that provide
interconnected...service to the public (e.g., cellular) [must]
generally be classified as" commercial MS.

In addition, the FCC’s suggestion in § 41 that some "common
carrier mobile services" could be reclassified as private mobile
services is, by definition, inconsistent with the statute. The
Budget Act notes that commercial MS includes the functional
equivalent of "common carrier mobile services." Indeed, the FCC
admits 1in the accompanying footnote that Congress explicitly
provided for a transitional period from private to commercial MS
for only example posed - "store-and-forward" paging services.

G. To comply with the statutory objectives, the terms "for

profit" and "interconnection" must be broadly construed to
include, inter alia, (i) providers that purport to sell the

"interconnected" portion of service on a non-profit basis,

(ii) services available to a large sector of the public

regardless of eligibility limitations, and (iii) services

offered via individual negotiationms.

Section 332(d) (1) provides that a mobile service will be
classified as a commercial MS if it meets two criteria: the service
(1) is T"provided for profit," and (2) makes "interconnected

service" available "to the public" or "to such classes of eligible
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users as to be effectively available to a substantial portion of
the public. "Interconnected service," in turn, is defined in §
332(d) (2) as "service that is interconnected with the public
switched network" or service for which an interconnection request
is pending under § 332(c) (1) (B). According to the NPRM, the "for
profit" criteria will apparently assure that:
government and non-profit public safety services..[are]..
outside the..commercial mobile service definition. Similarly,
businesses that operate mobile..systems solely for their own
private, internal use would not be considered to be providing

mobile radioc services...for profit. NPRM, § 11, mimeo at 3.

In addition, the NPRM, at § 12, mimeo at 4, suggests that some

Part 90 providers might be classified as a "for-profit" service
even if it contended that the "interconnected" portion of their
services are being offered on a non-profit basis. NARUC suggests
that the FCC must adopt this § 12 proposal to be in accord with
Congressional intent. Indeed, as mentioned, supra, it appears that
portions of this legislation had its genesis in the FCC’s prior
treatment of enhanced SMR services like Fleet Call - a company that
could continue to argue that they are not, technically, selling

"interconnected" service for a profit.?! Accordingly, NARUC

4 See, e.g., House Report No. 103-111, 103rd Congress, 1lst
Sess. (1993) at page 260, note 3 and accompanying text [U.S. Cong.&
Admin. News, Pamphlet 7, September 1993, at 587], citing the Fleet
Call order and noting that "[flunctionally, these '"private"
carriers.. [are]..indistinguishable from common carriers.. but
private land mobile carriers are subject to inconsistent regulatory
gschemes; . .disparities in the current regulatory scheme could impede
the continued growth and development of commercial mobile
services." See, Memorandum Opinion and Order, In re Request of
Fleet Call, Inc. for Waiver and Other Relief to Permit Creation of
Enhanced Specialized Mobile Radio Systems in Six Markets, 6 FCC Rcd
1533, recon. denied, 6 FCC Rcd 6989 (1991).
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respectfully suggests that the "for-profit" test suggested by the
FCC in 9 12 should control under the stated circumstances.

For similar reasons, it appears that any licensees that
operate a system for internal use but also make excess capacity
available for-profit should also fall under commercial MS rubric.
Such 1licensees explicitly fall within the broad "for profit"
language of the statute. However, even if one assumes that is not
the case, categorizing such operations as non-profit poses
significant opportunities for abuse of and/or circumvention of the
statutory scheme.®

The NPRM also asks for comment on the desirability of
regulating as a commercial MS, the third party "for profit" manager
of a shared system. As the manager is, by definition, providing
the service "for profit", it is difficult to see how such systems
can avoid the commercial classification. At a minimum, the FCC
must adopt rules that assure that operators do not use this
"exception" to circumvent the Budget Acts’ goal of establishing
regulatory parity.®

In § 14, of the NPRM, mimeo at 5, the FCC takes up the

question of an appropriate definition for commercial MS

5 The FCC suggests allowing the licensee to provide both
private and for-profit service under the same license. Because of
the obvious problems associated with, inter alia, enforcing, in any
meaningful fashion, any relevant restrictions on the "commercial"
service offered under such a scheme, this approach creates a clear
incentive for operators to game the regulatory structure and claim
nonprofit status, provide a de minimis "non-profit" service, etc.

6 For example, in some "shared systems", the real offeror
of the service may be the manager and the "sharers" are just the
users of the manager’s service.
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"interconnected service." Later in the NPRM, § 18, mimeo at 6, the
FCC suggests that guidance on the meaning of interconnection can be
obtained from International Satellite Systems, Report and Order,
Establishment of Satellite Systems Providing International
Communications, CC Docket 84-1299,101 FCC 2d 1046 (1985), recon.,

Memorandum Opinion and Order, 61 Rad. Reg. 2d (P&I7) 649 (1986),

further recon., 1 FCC Rcd 439. In that proceeding, the FCC

suggested that interconnection includes "direct" and "indirect"
links "..with any public switched message network", including
interconnection through a private branch exchange, by the manual
interconnection of a switchboard operator, or via store and forward
technology.

The FCC also noted that, under current regulations, Part 22
providers are co-carriers to local exchange companies because they
are denerally engaged in the provision of local, intrastate,

exchange telephone service.

The general approach to interconnection established in these
two ingtances comports with Congressional intent to extend common
carrier regulation to service providing the functional equivalent

of common carrier services.

Accordingly, it seems clear that a carrier that interconnects
with a -commercial MS ©provider also necessarily offers
interconnected service because its messages would be transmitted
between its system and the rest of the public switched network.
Moreover, under the Intelsat rationale described above, "store-and-

forward" is also a form of interconnected service because the
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customer can receive a message from any subscriber to the public
switched network. Indeed, as the FCC notes elsewhere in the NPRM,
"it appears that Congress contemplated that some private paging
services would become commercial mobile services...the Budget Act
specifically grandfathers existing private paging services as
private mobile services for three years after enactment." ’

The statutory definition of commercial MS requires that
interconnected service be made available "to the public or to such
classes of eligible users as to be effectively available to a
substantial portion of the public." Obviously, any interconnected
services offered to the public without restriction, e.g., current
common carrier sexrvices, are included.

NARUC also generally agrees with the FCC (1) determination
that the statutory "reference to ‘classes of eligible users,’
...other provisions...and legislative history, make clear that
Congress intended to include some existing private services

within...its [commercial MS] definition even if they are not
offered to the general public without restriction", {Emphasis

Added} (2) suggestion that services are "effectively available"
regardless of eligibility limitations if they are available "to a
large sector of the public," and (3) suggestion that service is
offered to the public within the meaning of § 332(d) (1) regardless
of whether it is offered indiscriminately or through individualized

negotiation.

_ 7 Cf. House Report at 587, which cites, in the course of
discussing services that are functionally equivalent to common
carriage, an FCC rulemaking dealing with private carrier paging.
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H. Private MS does not include any mobile service that (1) fits
the definition of a commercial MS, or (2) is the functional
equivalent of a commercial MS.

Section 332(d) (3) defines private MS as any mobile service
that is not a commercial MS or the "functional equivalent" of a
commercial MS. The reference to "functional equivalence"” was added
to the legislation in conference. The Conference Report states
that the language was amended to make clear that the term "private
mobile service" "includes neither a commercial mobile service nor
the functional equivalent of a commercial mobile service, as
specified by [FCC] regulation." Conference Report at 496.

In § 29 of the NPRM, mimeo at 10, the FCC suggests that more
than one interpretation of this language is possible. According to
the FCC, under one permissible interpretation, "..a service that
fell within the literal definition of a commercial mobile service
could nonetheless be clagsified as private if we determined that it
was not functionally equivalent."

NARUC respectfully suggests that the clear language of the
statute augers otherwise. The elements of the definition of
commercial MS/common carriage referenced in the statute are the
sine gua non of common carrier service under the Act. A review of
the text and legislative history of the Budget Act suggests that
the "functional equivalence" language was added to expand the
coverage of common carrier status to carriers that might not
otherwise qualify as such. The proposed expansion of the private
carrier definition suggested by the FCC would have the exact

opposite effect.
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Clearly, the version of this language provided in § 31 of the

NPRM, mimeo at 11, should control. There the FCC notes that a

second permissible interpretation is that:

", ..private mobile service does not include any mobile service
that (1) fits the definition of a commercial mobile service,
or (2) is the functional equivalent of a commercial mobile
service. Under this alternative interpretation, a mobile
service that did not squarely meet the statutory test for a
commercial mobile service could still be classified as a
commercial mobile service 1f we determined that it was a
"functional equivalent. "

As the FCC noted, the Conference Report supports this
interpretation as it states that the Conference Committee amended
the definition of private MS to "make clear that the term includes
neither a commercial mobile service nor the functional equivalent
of a commercial mobile service." We also agree with FCC’'s statement
that this approach comports with the view that functionally similar
services should be subject to the same regulatory requirements.
I. As part of any determination of whether a particular service

is the functional equivalent of commercial MS, it 1is

appropriate to consider, inter alia, the nature of the service
and other’s [including customers’] perception of that service

as equivalent to a commercial MS offering.

In § 33 of the NPRM, mimeo at 12, the Commission raises for

comment what factors should be examined to determine if a
particular service is the functional equivalent of common carrier
services. As NARUC has argued in other proceedings,® in making
this determination, the FCC should require detailed and specific

descriptions/data specifying the nature and conditions of the

8 See, generally, NARUC’s "APPLICATION FOR REVIEW OF
PRIVATE RADIO BUREAU LETTER 7320-12" filed April 10, 1992, In the
Matter of Mobile Radio New England’s Request for Waiver, FCC File
No. LMK-91260.
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service and consider, inter alia, nature of the service provided
and interested parties’ [including customers’] perceptions of the
functional equivalency of those services. As acknowledged in § 33,

NPRM, mimeo at 233, that it has previously used a similar approach

"to determine whether a common carrier unreasonably discriminated
in its charges for like communication services."

J. Preemption of State intrastate interconnection policies is
inappropriate.

In § 71, NPRM, mimeo at 26, the FCC "tentatively concludel(s]",
that in the commercial mobile context, (i) "..LEC provision of
interstate and intrastate interconnection and the type of
interconnection the LEC provides are inseverable...", and that (ii)
"...permitting state regulation of the right to interconnect and
the type of interconnection for intrastate service would negate the
important federal purpose of ensuring interconnection to the
interstate network." In support of its conclusions, the FCC cites
to its earlier preemption of State-imposed inconsistent cellular
interconnection arrangements.

In this context, the FCC proposes preempting State (1)
regulation of the right to intrastate interconnection and the right
to specify the type of interconnection provided to mobile
carriers,® and (ii) rate regulation of interconnection provided by

commercial mobile service providers to other carriers.

° The FCC did correctly acknowledge that the underlying
costs of interconnection provided to mobile service providers are
severable and preemption in those circumstances are not
appropriate. Id., at § 70.



